Federal Communications Commission FCC 12-85

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Implementing Public Safety Broadband Provisions ) PS Docket No. 12-94
of the Middle Class Tax Relief and Job Creation )
Act of 2012 )

)
Service Rules for the 698-746, 747-762 and 777- ) WT Docket No. 06-150
792 MHz Bands )

)
Implementing a Nationwide, Broadband, ) PS Docket No. 06-229
Interoperable Public Safety Network in the 700 )
MHz Band )

ORDER

Adopted: July 30,2012 Released: July 31,2012

By the Commission: Chairman Genachowski and Commissioners Clyburn and Rosenworcel issuing
separate statements; Commissioner McDowell concurring and issuing a statement; Commissioner Pai
approving in part, concurring in part, and issuing a statement.

1. The Middle Class Tax Relief and Job Creation Act of 2012 (“Public Safety Spectrum
Act” or “Act”),' enacted February 22, 2012, fundamentally altered the regulatory landscape for the 700
MHz band, providing a Congressionally developed long-term vision for using this spectrum to deploy a
nationwide public safety broadband network. The Act establishes the First Responder Network
Authority (FirstNet) to develop this network, under an FCC license for both the existing public safety
broadband spectrum (763-769 MHz/793-799 MHz) and the spectrally adjacent D Block (758-763
MHz/788-793 MHz). FirstNet will have a formidable task in front of it. The ultimate success of FirstNet
will require the expertise of its appointed board members and each of the Federal agencies charged with
its support. Once established, we recognize that FirstNet will need time to consider its plan for the
network, develop the details of the nationwide architecture, and implement a deployment schedule. At
the same time, it is important that the Commission take all action necessary to keep Americans safe in the
intervening time period. Under the Public Safety Spectrum Act, the Commission has been tasked with
facilitating the transition of the spectrum so that FirstNet, once it is fully formed and operational, will be
able to proceed in an environment that fosters the fundamental vision of Congress to promote a truly
interoperable nationwide public safety broadband network.

2. We also recognize, however, that prior to the enactment of the Public Safety Spectrum
Act some public safety jurisdictions were on the verge of implementing statewide or regional networks
designed ultimately to support such nationwide interoperability. In this Order, we adopt an approach to
allow limited deployment of public safety broadband services to first responders in the existing public

" Pub. L. No. 112-96, 126 Stat. 156 (2012).

2 See Public Safety Spectrum Act § 6201(c) (requiring Commission to “take all actions necessary to facilitate the transition of
the existing public safety broadband spectrum to the First Responder Network Authority”).
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safety broadband spectrum (763-768/793-798 MHz) pursuant to our existing Special Temporary
Authority (STA) rules.” We expect that this will be the case in very few instances, and only where we
can conclude that such deployment clearly serves the public interest and will not be detrimental to the
Public Safety Spectrum Act’s goals or likely to jeopardize FirstNet’s mandate to deploy a nationwide
interoperable public safety broadband network. We believe that the public interest might be strongly
served where, among other things, a project is near completion in terms of development and has been the
subject of sustained investment over time, where it will address a significant and specific public-safety
need, and where it is consistent with the “recommended minimum technical requirements” for
nationwide interoperability recently developed by the Interoperability Board. We discuss below in more
detail the instances where the Commission might be inclined to find extraordinary circumstances have
been demonstrated.

I BACKGROUND

3. The Commission first developed a framework for a nationwide public safety broadband
network in 2007 under a “public-private partnership” regulatory model. The Commission adopted rules
requiring the eventual commercial licensee of the 700 MHz D Block spectrum (758-763/788-793 MHz)
to enter a partnership with the licensee of the existing public safety broadband spectrum (763-769/793-
799 MHz) to construct and operate a shared wireless broadband network in the spectrum associated with
both licenses.* The Commission auctioned the D Block under these terms in 2008 but did not receive a
winning bid.> As the Commission revisited its policies in light of the auction failure,® a number of states
and localities filed waiver petitions to deploy and operate 700 MHz public safety broadband networks
within their jurisdictions in advance of nationwide deployment.” In May 2010 the Commission granted
early deployment waivers to twenty-one public safety jurisdictions (Waiver Recipients),® seven of which
were later granted a total of approximately $382 million under the Broadband Technology Opportunities
Program (BTOP) to construct their networks.” These waivers were premised, in part, on the
Commission’s determination that it would be able to “advance the goal of nationwide interoperability by

3 See 47 C.F.R. § 1.931(b). We also recognize that there is an existing process under Part 5 of our rules for experimental
licenses and STAs. This approach we adopt today does not displace Part 5 authorizations under the standards set forth in those
rules. We will continue to entertain applications for such authorization so long as such requests satisfy those standards and do
not undermine the considerations articulated here.

4 See Service Rules for the 698-746, 747-762 and 777-792 Bands; Implementing a Nationwide, Broadband, Interoperable
Public Safety Network in the 700 MHz Band, WT Docket No. 06-150, PS Docket No. 06-229, Second Report and Order, 22
FCC Red 15289 (2007) (Second Report and Order).

5 See Auction of 700 MHz Band Licenses Closes, Public Notice, DA 08-595, at 2 (Mar. 20, 2008).

® Service Rules for the 698-746, 747-762 and 777-792 Bands; Implementing a Nationwide, Broadband, Interoperable Public
Safety Network in the 700 MHz Band, WT Docket No. 06-150, PS Docket No. 06-229, Second Further Notice of Proposed
Rulemaking, 22 FCC Rcd 8047 (2008); Third Further Notice of Proposed Rulemaking, 23 FCC Red 14301 (2008).

7 See, e.g., Public Safety and Homeland Security Bureau Seeks Comment on Petitions for Waiver to Deploy 700 MHz Public
Safety Broadband Networks, DA 09-1819 (rel. Aug. 14, 2009).

§ See Requests for Waiver of Various Petitioners to Allow the Establishment of 700 MHz Interoperable Public Safety Wireless
Broadband Networks, PS Docket 06-229, Order, 25 FCC Rcd 5145 (2010) (Waiver Order). A list of pending narrowband
deployment waiver petitions can be found in the Appendix.

9 See, e.g., National Telecommunications and Information Administration, Broadband Technology Opportunities Program,
Quarterly Report at 1 (Sept. 2011), available at http://www.ntia.doc.gov/files/ntia/publications/10th-btop-quarterly-
congressional-report-sept-2011.pdf (last visited May 15, 2012).
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granting the waiver requests with appropriate conditions.”"

4, The Waiver Order authorizes the Waiver Recipients to deploy in the public safety
broadband spectrum under long term de facto spectrum transfer leases from the Public Safety Spectrum
Trust (PSST), the current public safety broadband licensee."" A Standard Lease appended to the Waiver
Order provided that the PSST would grant each Waiver Recipient spectrum lessee “maximum usage
rights [over the public safety broadband spectrum]” within the lessee’s geographic area of operation.'
The Waiver Order also imposed on the Waiver Recipients a number of technical and operational
conditions, including requirements to adhere to the 3GPP Long Term Evolution (LTE) technology
platform and the obligation to submit an “interoperability showing” to the Public Safety and Homeland
Security Bureau (Bureau) detailing plans for achieving interoperability.”* In May 2011, the Bureau
granted a waiver under the same conditions to the State of Texas (Texas), '* whose constituent
jurisdiction, Harris County, had obtained a grant for its network from the Federal Emergency
Management Agency in the Department of Homeland Security.'

5. The Public Safety Spectrum Act became law on February 22, 2012. It provides a
statutory framework for the deployment of a nationwide public safety broadband network based on a
single, nationwide network architecture. That framework differs from the one on which the waiver
authorizations were based. The Act directs the Commission to reallocate the D Block for public safety
services and to assign a license for both the D Block and the existing public safety broadband spectrum
to FirstNet,'® an independent authority to be formed within the National Telecommunications and
Information Administration (NTIA) at the Department of Commerce.'”

6. FirstNet will be the primary architect of the nationwide network. It will be responsible
for taking “all actions necessary to ensure the building, deployment and operation of the nationwide
public safety broadband network.”"® Among other things, these tasks include developing requests for
proposals (RFPs) with appropriate construction timelines, coverage areas, service levels, performance
criteria and similar matters, and consulting with regional, State, tribal and local jurisdictions on matters
such as build out, tower placement, coverage areas and other local issues.”” As noted above, the
Commission is required to “take all actions necessary to facilitate the transition” of the existing public

1 Waiver Order, 25 FCC Red at 5150 9 14.
! See id. at 5153 9 24.
12 See id. at 5173 app. B.

13 See id. at 5157, 5164 99 38, 55. The Public Safety and Homeland Security (PSHSB) supplemented the requirements of the
Waiver Order with further technical requirements it developed in consultation with its Emergency Response Interoperability
Center (ERIC). See Requests for Waiver of Various Petitioners to Allow the Establishment of 700 MHz Interoperable Public
Safety Wireless Broadband Networks, PS Docket No. 06-229, Order, 25 FCC Red 17156 (PSHSB 2010) (Interoperability
Waiver Order).

14 See Requests for Waiver of Various Petitioners to Allow the Establishment of 700 MHz Interoperable Public Safety Wireless
Broadband Networks, PS Docket 06-229, Order, 26 FCC Rcd 6783 (PSHSB 2011) (Texas Waiver Order). For purposes of this
order, the term “Waiver Recipients” encompasses the State of Texas.

5 1d. at 6783 9 1.

' Public Safety Spectrum Act §§ 6101(a), 6201(a).
17 1d.§§ 6101(a); 6201(a); 6206(b)(1).

8 1d4. § 6206(b)(1)

P Id. § 6202(c).
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safety broadband spectrum to FirstNet.*” The Public Safety Spectrum Act also prescribes a process by
which a state may opt out of participation in the nationwide network, subject to Commission approval.*!
Finally, the Public Safety Spectrum Act established within the Commission a Technical Advisory Board
for First Responder Interoperability (Interoperability Board) charged with developing and submitting to
the Commission recommended minimum technical requirements for nationwide interoperability.”> These
recommended requirements, as approved for transmittal to FirstNet by the Commission, must be
incorporated without material change into FirstNet’s RFPs for network construction and operation.”

7. On April 6, 2012, the Bureau released a public notice (Transition Public Notice) that
sought comment on the disposition of Waiver Recipient deployments in light of the Public Safety
Spectrum Act.** The Transition Public Notice asked questions about whether preserving these
deployments, either under renewed leases or special temporary authority (STA), would be appropriate.
The notice also sought comment on the possibility of terminating them.” Finally, the notice asked
whether Waiver Recipients with stated plans for entering service in the near term, including Texas and
the City of Charlotte, North Carolina (Charlotte), may be capable of delivering short-term public safety
benefits that merit special consideration.”

8. The majority of comments on the Transition Public Notice assert that the Commission
should preserve and extend existing waiver deployments in conjunction with the licensing of FirstNet,
either under renewed spectrum leases or under STAs.”” The PSST Operator Advisory Committee (OAC),
which comprises all twenty-one Waiver Recipients, recommends transferring the leases to FirstNet and
extending them for two years, or at least until FirstNet is “up and running” and “in a position to make a
decision on continuing the leases.””® The OAC does not support the use of STAs as a mechanism for
extending their deployments, contending that such authorizations “would not provide sufficient
certainty” to stakeholders. Alcatel-Lucent, Motorola Solutions and other equipment manufacturers also

2 1d. § 6201(c).
2 1d. § 6302(e).
2 1d. § 6203(c).

2 Id. § 6206(b)(1)(B). The Interoperability Board submitted its recommendations to the Commission on May 22, 2012. See
Public Safety and Homeland Security Bureau Filing, PS Docket 12-74 (May 23, 2012). The Commission transmitted the
recommendations to NTIA on June 21, 2012, as required by statute. Recommendations of the Technical Advisory Board for
First Responder Interoperability, PS Docket No. 12-74, Order of Transmittal, FCC 12-68 (June 21, 2012) (Transmittal Order).

2 See Public Safety and Homeland Security Bureau Seeks Comment on Transition Process for 700 MHz Public Safety
Broadband Waiver Recipients, PS Docket No. 12-94, Public Notice, DA 12-555 (PSHSB Apr. 6, 2012).

3 See id.
26 See id.

27 See, e.g., Comments of the Public Safety Spectrum Trust Operator Advisory Committee, PS Docket 12-94 at 1 (filed Apr.
19, 2012) (PSST-OAC Comments); Comments of Public Safety Spectrum Trust, PS Docket 12-94 at; Comments of Alcatel-
Lucent, PS Docket 12-94 at 3-4; Comments of Ericsson, PS Docket 12-94 at 2 (filed Apr. 20, 2012); Comments of General
Dynamics C4 Systems, PS Docket 12-94 at 1 (filed Apr. 20, 2012); Comments of IPWireless, PS Docket 12-94 at 1 filed Apr.
20, 2012); Comments of Motorola Solutions, PS Docket 12-94 at 2-3 (filed Apr. 20, 2012); Comments of the
Telecommunications Industry Association, PS Docket 12-94 at 2 (filed Apr. 20, 2012); Comments of Utilities Telecom
Council, PS Docket 12-94 at 1 (filed Apr. 20, 2012).

28 PSST-OAC Comments at 3.
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filed comments in support of continued deployment, under either leases or STAs.” Alcatel-Lucent
explains that “the Commission has many mechanisms available to allow the current and new waiver
recipients to continue with deployment” and that any of these mechanisms could serve the objectives of
the Public Safety Spectrum Act.”* Motorola Solutions contends that “nothing in the Public Safety
Spectrum Act requires the Commission to terminate the waivers” and that Waiver Recipient deployments
“would provide significant benefits to the public safety broadband network initiative.”*" It further
supports continued authority for the waiver jurisdictions under an STA process with appropriate
safeguards, for 180 days or longer in order to “give these jurisdictions some reasonable expectation that
they will be able to make full use of the spectrum.” In addition, some commenters recommend that
Waiver Recipient authorizations be expanded to permit operation in the D Block, which the Public Safety
Spectrum Act directs the Commission to reallocate for public safety services and to assign to FirstNet.”
OAC explains that the Public Safety Spectrum Act “envisions construction of a single network using
[both the D Block and the public safety broadband spectrum].””**

9. Commenters that support continued deployment cite a number of potential benefits in
enabling the waiver deployments to continue for some period after FirstNet is licensed. The OAC
explains that the deployments are “providing a wealth of valuable information about best practices and
lessons learned for broadband wireless deployments—information that will be critical to the success of
FirstNet.”*> The PSST further observes that “it could be years before FirstNet will be ready to begin
deployment” and that Waiver Recipient deployment in the meantime “could contribute valuable real-
world experience to assist in the development of the eventual nationwide network.”® The State of Texas
identifies concrete public safety benefits its network could provide, such as “higher quality telemetry, on-
sight analysis” and other tools to assist emergency response during the 2012 hurricane and tropical storm
season, which commenced June 1.7 The network could also provide capabilities to protect “rural areas
from wildfires and floods” and to improve communications in the city of Baytown, home of “the largest
oil refinery” in the United States.®® In explaining the unique benefits that deployment of its own network
could bring, Charlotte emphasizes that the services offered by commercial broadband networks are
incapable of meeting its public safety requirements, as such networks suffer from “unpredictable network
performance” and can even become “unavailable due to congestion” during major events. Charlotte
further insists that commercial networks do not provide the ability “to prioritize traffic” or “allow
modification of traffic priorities and User Equipment (UEs) access during critical incidents” and that
they fail to provide “sufficient visibility into network management.””*’

¥ See generally Alcatel-Lucent Comments; Motorola Solutions Comments; IPWireless Comments; General Dynamics
Comments; TIA Comments; see also, Motorola Solutions Ex Parte Filing, PS Docket No. 12-94 at 1 (June 29, 2012) (Motorola
Solutions June 29 Ex Parte).

30 Alcatel-Lucent Comments at 13.

3! Motorola Solutions Ex Parte Filing, PS Docket 12-94 at 1 (filed May 25, 2012) (Motorola Solutions May 25 Ex Parte).
32 Motorola Solutions June 29 Ex Parte at 1.

33 See OAC Comments at 4; Alcatel-Lucent Comments at 23-24; General Dynamics Comments at 1.

* OAC Comments at 4.

* OAC Comments at 7.

36 PSST Comments at 4.

37 See State of Texas Filing, PS Docket 12-94 at 4 (filed June 1, 2012).

* See id. at 5-6.

39 See City of Charlotte Filing, PS Docket 06-229 at 1 (filed June 1, 2012).
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10. A number of commenters also warn that significant investment would be wasted were the
Waiver Recipient deployments precipitously halted.*” The City of Charlotte, a Waiver Recipient with an
approximately $17 million BTOP grant, explains that it “has already incurred all the costs associated
with [its first phase of deployment]” and that failure to complete its network implementation on schedule
would create millions of dollars in additional costs to be paid for in “taxpayer dollars.”*' Charlotte further
believes that permitting the most advanced Waiver Recipient deployments to continue would not “impose
any additional cost on FirstNet.”** Charlotte explains that its network is “being built with the same
equipment and to the same specifications as FirstNet itself would utilize” and that its network could be
“easily integrated” into the FirstNet system once it is developed.”

11. Motorola Solutions also considers and rejects the argument that extending early
deployments might jeopardize the long-term interoperability of the network, explaining that “there is
already a broad understanding of what ultimate requirements for interoperability will look like, and this
understanding has been integrated from the start into the development of the [Waiver Recipients’]
networks.”** Alcatel-Lucent suggests that the Commission could further safeguard interoperability by
requiring Waiver Recipient deployments to adhere to the Interoperability Board’s recommended
requirements as transmitted to FirstNet.* Harris Corporation also supports “discreet” [sic] deployments,
but suggests that the Commission must further condition such deployments, by STA or otherwise, on
“conclusive proof” of interoperability including requiring testing and certifications beyond that which
was required by the Waiver Order, consisting of “Phase 3” multi-vendor interoperability testing through
the Public Safety Communications Research Program (PSCR) at the National Institute for Science and
Technology (NIST).*

12. The Association of Public-Safety Communications Officials-International (APCO), on
the other hand, contends that the Public Safety Spectrum Act vests FirstNet with “the decisions
concerning the use of [the public safety broadband spectrum], including whether to permit spectrum
leases.”” APCO urges the Commission to deny all pending waiver requests and replace the existing
waivers with STAs that expire sixty days after FirstNet receives its license, with any further deployment
by Waiver Recipients left “solely . . . to the discretion of FirstNet.”**

40 See, e. g., Comments of the National Association of Telecommunications Officers and Advisors, the National Association of
Counties, the National League of Cities, and the United States Conference of Mayors, PS Docket 12-94 at 3 (filed Apr. 20,
2012) (NATOA et al. Comments); OAC Comments at 9; Charlotte Comments at 11.

4! Charlotte Comments at 11; see also Comments of the State of Mississippi, PS Docket 12-94 at 8 (filed Apr. 20, 2012)
(Mississippi Comments).

42 Charlotte Comments at 10.

“Jd. On May 11, 2012, NTIA sent letters to the seven BTOP recipients announcing a partial suspension of their awards “to
determine the best course forward for [the grants] that ensures, as best we can, that the equipment and facilities built with
taxpayer funds will be incorporated into the new national public safety broadband network.” See, e.g., Letter from Lawrence E.
Strickling, Assistant Secretary for Communications and Information, Department of Commerce, to Charles Robinson, City of
Charlotte (dated May 11, 2012), available at http://www?2.ntia.doc.gov/files/grantees/20120511095904533.pdf).

*“ Motorola Solutions Comments at 11.
45 See Alcatel-Lucent Comments at 21.

* See Ex Parte filing of Harris Corporation, PS Docket No. 12-94 (July 17, 2012).

47 Comments of the Association of Public-Safety Communications Officials, PS Docket 12-94 at 3 (filed Apr. 20. 2012)
(APCO Comments).

BId.
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13. NTIA, the federal agency in which FirstNet will be housed as an independent authority,
argues that the Public Safety Spectrum Act requires the Commission “to dismiss any pending 700 MHz
public safety waiver applications and to terminate existing leases in the public safety broadband
spectrum.”® The Public Safety Spectrum Act “made no provision for [the] continuation” of Waiver
Recipient deployments, NTIA explains, and FirstNet’s license is to be granted “with no encumbrances
specified.”® NTIA further contends that enabling these deployments to continue “jeopardizes
nationwide interoperability and ultimately could increase the cost of the nationwide network,” as
“[s]ystems separately designed and sourced by each [Waiver Recipient] . . . create obvious technical
challenges for harmonious communications.””' Moreover, they argue, “[f]or FirstNet to be successful, it
must avoid the balkanization that has plagued earlier efforts at interoperable public safety
communications and must find ways to lower costs by the economies of scale that ensue from
consolidated procurement.”**> NTIA further argues that continuation of the waiver deployments would be
at odds with “the considerable flexibility” granted FirstNet “to make nimble, cost-effective, and rational
business decisions” that “avoid the balkanization that has plagued ecarlier efforts at interoperable public
safety communications.””

14. NTIA further observes that it recently announced a partial suspension of the seven BTOP
awards granted to Waiver Recipient jurisdictions, an action taken to ensure that the funds “are spent on
facilities and equipment that will be incorporated into FirstNet’s single, nationwide public safety
broadband network.” BTOP projects are permitted to continue, NTIA explains, but grantees are
directed to “avoid ‘high-risk’ investments that are likely to require replacement if they are incompatible
with [the nationwide network].””

II. DISCUSSION

15. Commenters recognize the important role of FirstNet and many of them argue that early
deployments could deliver public safety benefits in the near term and provide FirstNet with valuable
information before FirstNet develops and executes a plan to provide service within any particular
jurisdiction. In this Order, we adopt an approach for short-term early deployment for public safety
jurisdictions where the public interest strongly supports the grant of an STA, based on an individual
showing of extraordinary circumstances. We also provide guidance on the types of circumstances that
we might conclude compels a finding that an STA would be in the public interest. In doing so, we are
seeking to identify those projects that are sufficiently advanced such that they provide significant public-
safety benefits and, at the same time, will not impede FirstNet’s task of establishing a nationwide
interoperable network.

16. The Commission found in the Waiver Order that granting public safety jurisdictions’
requests for waiver relief would allow them “to begin deployment and speed services to the public safety
community” and to “take advantage of available or potential funding, either through grants or planned

4 Comments of the National Telecommunications and Information Administration, PS Docket 12-94 at 1 (filed May 17, 2012)
(NTIA Comments).

0 1d. at 4.
U Id. at 4.
21d. at 5.
3 1d ats.
1d. at 6.
S 1d.
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budgetary expenditures, as well as to take advantage of economies of scale and other cost saving
measures for deployments that are already planned.”*® As a number of commenters observe, it may be
several years before FirstNet commences deployment of the nationwide network pursuant to the Public
Safety Spectrum Act in a particular location.”” In the interim, early deployers could take advantage of
time-critical funding opportunities to deploy networks that fulfill time-sensitive public safety needs for
broadband services and that vastly expand the emergency communications capabilities of first
responders. They may also be able to capitalize on expenditures and efforts to date to avoid unduly
stranding investment, where abandoning a project might be costlier in terms of money, effort and risk of
non-integration than it would be to finish the job. The Public Safety Spectrum Act does not preclude the
Commission from exercising its authority to pursue these objectives so long as they are consistent with
the Commission’s duty to facilitate the transition of the spectrum to FirstNet. Moreover, Section 4.1.4 of
the Recommended Minimum Technical Requirements provides a path for integrating and leveraging
systems that are deployed prior to the installation of the FirstNet authority.*®

17. The OAC recommends that the Commission extend all of the Waiver Recipients’
deployments by requiring a “transition” of their spectrum leases from the PSST to FirstNet along with
the FirstNet license, in effect making FirstNet the lessor of spectrum to Waiver Recipients.” To
accomplish this transition, Alcatel-Lucent suggests that the Commission could impose on FirstNet’s
license the condition that it negotiate and enter into lease agreements with Waiver Recipients under
appropriate terms.® Both Alcatel-Lucent and Motorola Solutions argue that the Commission could
exercise its traditional authority under Title III of the Communications Act to impose conditions of this
sort on FirstNet’s license.”' Motorola Solutions explains that the Public Safety Spectrum Act places no
affirmative limitations on the Commission’s ability to “adopt appropriate conditions and restrictions for
[FirstNet’s] license,” such as the condition that FirstNet accept its license subject to the continuation of
waiver deployments in its licensed spectrum.®

18. We have not been persuaded, however, that a “transition” and extension of the PSST’s
obligations as spectrum lessor in the form of a mandatory condition on FirstNet’s license would best
serve the public interest. While we agree that the Public Safety Spectrum Act designates FirstNet as a
Commission licensee subject to the Commission’s traditional licensing authority, spectrum leasing
policies for such licensees have been premised on the efficiencies that a voluntary secondary market can
achieve through lease of spectrum. We are also mindful of FirstNet’s unique statutory role in deploying
a nationwide network that promotes public safety access to broadband communications and
interoperability among disparate jurisdictions. The Act charges FirstNet with specific tasks and
responsibilities that serve the larger objective of establishing this network on a nationwide basis.
Requiring FirstNet to assign Waiver Recipients “maximum [usage] rights”® or similar rights in its
licensed spectrum as a condition of the license the Commission grants to FirstNet might constrain

5 Waiver Order, 25 FCC Red at 5150 4 14.
57 See OAC Comments at 3; PSST Comments at 4; NPSTC Comments at 5.
3% Transmittal Order at Appx. A Section 4.1.4

% OAC Comments at 3.

80 See Alcatel-Lucent Comments at 13-15.

81 See Alcatel-Lucent Comments at 7-8; Motorola Solutions May 25 Ex Parte at 1-3.
52 Motorola Solutions May 25 Ex Parte at 3.

83 See Waiver Order, 25 FCC Red at 5173 app. B (providing as a term of the Standard Lease that the PSST assign “maximum
usage rights” to each Waiver Recipient spectrum lessee).
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FirstNet’s ability to determine how to deploy and operate the network and address requests for access to
or use of it by third parties® and may undercut the Commission’s obligation to “facilitate the transition”
of this spectrum to FirstNet.* At the very least, FirstNet is not yet in position to negotiate and enter
spectrum lease agreements with Waiver Recipients and has had no opportunity to consider how and
under what terms and conditions such leases might fit, if at all, within its broader deployment plans.
Although voluntarily leasing spectrum to early deploying jurisdictions could potentially factor into these
plans, this is a matter that appears premature for consideration until FirstNet is in a position to consider
those issues.

19. The Waiver Recipients’ spectrum leases with the PSST are necessary to give effect to
their waiver authorizations, as the leases provide them the means of accessing and using the spectrum.
Given our determination not to mandate the transfer of these leases to FirstNet, we find no reason to
permit the underlying waivers to remain in effect once spectrum rights are transitioned to FirstNet from
the PSST. Rather, we find that establishing a date certain for the termination of all waiver authorizations
would help “facilitate the transition” of spectrum to FirstNet by eliminating any potential confusion
regarding the respective rights and interests of each party in the spectrum. Accordingly, we will hold all
waiver authorizations ineffective as of September 2, 2012, the date the majority of the Waiver
Recipients’ leases will expire of their own terms. Consistent with this approach, we also dismiss all
pending requests to deploy either public safety broadband or narrowband networks in this spectrum
under Commission waiver,” as well as the request filed by the City and County of San Francisco, City of
Oakland and the City of San Jose, Calif. (Bay Area Cities), for an extension of the sixty-day deadline for
entering a lease agreement with the PSST.?’

20. With the termination of Waiver Recipients’ spectrum leases and underlying waivers
imminent, we must contemplate alternative mechanisms of enabling early deployments to proceed into
operation under appropriate circumstances. One possible mechanism identified in the Transition Public
Notice is the issuance of STAs. This well-established form of Commission authorization permits
temporary operations on a secondary, non-interference basis in specified circumstances, such as
transitional periods when traditional licensing is not a viable option.”® In the 800 MHz band
reconfiguration proceeding, for example, public safety licensees have been granted STAs to support
necessary system expansion during the period immediately prior to rebanding of their frequencies.”

5 Public Safety Spectrum Act §§ 6206, 6208.
85 1d. § 6201(c).

5 These petitions are listed in Appendix A. Because grant of any of these petitions would frustrate the policies articulated in
this order, designed to implement the transition of this spectrum to FirstNet under that Act, and in accordance with the public
interest requirements of the Communications Act, we find that none of these petitions can satisfy the requirements for a
Commission waiver. See 47 C.F.R. § 1.925(b)(3). See also id. § 1.3.

87 See Request for Waiver filed by the City and County of San Francisco, the City of Oakland and the City of San Jose, Calif.,
PS Docket 06-229 (filed Dec. 23, 2011). The Bay Area Cities request that the Commission “waive the 60-day time limit for
entering into a de facto transfer spectrum lease with the Public Safety Spectrum Trust ("PSST") established in the
Commission's May 2010 Waiver Order and expeditiously authorize a new de facto transfer spectrum lease between the PSST
and the Petitioners, the Bay Area Cities, because the original lease was not authorized by the Bay Area Cities and should be
deemed invalid.” /d. at ii. Given the impending termination of the Bay Area Cities’ underlying waiver authority, we find no
justification for granting their waiver request.

68 See 47 C.F.R. § 1.931(b).

5 See Public Safety and Homeland Security Bureau Provides Guidance for Public Safety Licensees With Regard to License
Application and Special Temporary Authorization Procedures and Payment of Frequency Relocation Costs for Public Safety
Facilities Added During 800 MHz Band Reconfiguration, WT Docket 02-55, Public Notice, 21 FCC Rcd 14658 (PSHSB
2006).
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STA are also contemplated under the Commission’s secondary markets rules as a mechanism to allow for
the transition of spectrum lessee operations when a lessor’s license is revoked or cancelled.”

21. The OAC opposes reliance on STAs to extend the Waiver Recipient deployments,
contending that STAs cannot provide the requisite certainty to the Waiver Recipients to justify further
investment in these projects. They explain that the provision of service to public safety agencies “will
require a more definite arrangement than is afforded under STA” and that “Waiver Recipients cannot
formulate business plans if issued STAs as there would be instability in the reissuance of STAs every six
months.””" Alcatel-Lucent, on the other hand, suggests that STA could support temporary operations for
“an appropriate transitional time period to facilitate a long term solution.””

22. We find that our well-established STA process presents the best option for permitting
carly deployment in the public safety broadband spectrum when circumstances warrant, consistent with
the Commission’s obligation to “facilitate the transition” of spectrum by license to FirstNet and
consistent with FirstNet’s unique statutory charges. Moreover, we observe that the risks OAC associates
with STAs are not unique to this form of authorization, as the Waiver Recipients’ authority to operate
under spectrum leases pursuant to waiver has always been contingent on the Commission’s rulemaking
determinations and has always been at the Waiver Recipients’ own risk.”” Also, these deployments have
always been subject to the possibility that legislation such as the Public Safety Spectrum Act would be
passed by Congress and become law, thus altering the legal and regulatory requirements for the spectrum.
That Act now imposes new obligations on the Commission to address the most appropriate way to
facilitate the transition of this spectrum to FirstNet, and it emphasizes the need to base the network to be
established under that regime on “a single, national network architecture.””* We are confident, however,
based on our previous experience with STAs, that such authority can allow for critical public safety
broadband operations in this spectrum on a transitional basis as FirstNet gains its footing, if carefully
tailored to permit only limited incremental investments that are needed to allow the realization of the
substantial amount of effort and deployment to date, that will deliver near-term public safety benefits that
cannot be substantially achieved by existing services, and that do not jeopardize the interoperability goals
for FirstNet that form the centerpiece of the Public Safety Spectrum Act regime.

23. We emphasize that in discharging our new statutory obligation to facilitate the transition
of this spectrum for use by FirstNet, we will hold applicants to a rigorous standard “involving
circumstances which are of such extraordinary nature that delay in the institution of temporary operation
would seriously prejudice the public interest.””” STA applications will be considered and evaluated on a
case-by-case basis, based on the detailed facts and circumstances unique to each applicant and the needs
of its jurisdiction, as is our normal practice with STAs. Any public safety entity, including Waiver
Recipients and jurisdictions that filed waiver requests dismissed in this Order, may apply for an STA to
operate in the existing public safety broadband spectrum consistent with our current rules. However, we
discourage potential applicants from seeking relief on the basis of vague or speculative plans or those

" See 47 C.F.R. 1.9030(j)(2). Section 1.9030 of the Commission’s rules governs the spectrum leasing the PSST carried out
pursuant to the Waiver Order and was incorporated by reference into the Standard Lease agreement. See Waiver Order, 25
FCC Red at 5172 app B.

T OAC Comments at 6.

2 Alcatel-Lucent Comments at 15.

3 See Waiver Order, 25 FCC Red at 5165 9 62.
™ Public Safety Spectrum Act § 6202(b).

547 C.F.R. § 1.931(b)(2)(V).
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that have not already achieved several stages of important deployment milestones such as ordering,
receipt and deployment of equipment, completion of site preparation, and other similar activities. Such
applications would not be sufficient to support a finding that the public interest would benefit from such
a grant, and that an STA would be necessary in facilitating the transition to FirstNet. A pattern of
sustained investment, both monetary and in terms of planning and construction, will provide the most
compelling basis for a positive evaluation, particularly that which was completed prior to the February
22,2012 enactment of the Public Safety Spectrum Act. Early-stage preparatory efforts such as
developing a site plan or selecting a vendor will not be sufficient to meet the public interest, nor will
sporadic activity or “ramped up” recent activity designed solely to seek an STA. Recognizing the
paramount importance of the broad goals of the Public Safety Spectrum Act to ensure a nationwide
interoperable public safety broadband network, we anticipate granting an STA only to jurisdictions with
concrete and viable plans for delivering vital broadband services to public safety customers in the near
term that have already been substantially executed, and which have the funding to be completed in a
timely fashion in a manner that will satisfy pressing public safety needs.

24, We will examine each STA application on a case-by-case basis based upon whether the
applicant’s unique facts and circumstances satisfy the requirements of our current STA rules. We note at
the outset that our intention is not to over-burden those entities seeking an STA and that time is of the
essence. For this reason, we will consider previously-filed materials incorporated by reference in the
STA application. In so doing, filers should be specific about what previously-filed information we
should consider, and how it addresses the considerations outlined in this order.

25. In determining whether to grant such applications, we will seek to advance the
immediate needs of public safety users in particular jurisdictions for innovative broadband services that
are not otherwise available so long as we can preserve the important long-term objectives of the Public
Safety Spectrum Act for the deployment of a nationwide interoperable public safety broadband network.
We also seek to identify those projects for which a limited additional investment will provide the ability
to capitalize on substantial completed efforts to date, thus avoiding stranded investment in the near term
and providing cognizable public safety benefits. We also attempt to maximize the likelihood that such
equipment may be used by FirstNet in support of its mission, by requiring that deployments meet the
minimum interoperability standards recommended by the Interoperability Board and transmitted by the
Commission to FirstNet. To ensure that these complementary policies are achieved, we set forth
guidance to STA applicants as to factors we would likely find to be supportive of a public interest finding
favorable to merit a grant of an STA.

e Substantial Deployment Prior to Enactment of the Act. In “facilitat[ing] the transition” of the
public safety broadband spectrum to FirstNet, we recognize that some jurisdictions may have
substantially accomplished network deployment in this spectrum prior to the Public Safety
Spectrum Act’s enactment. The quarterly reports filed by the Waiver Recipients pursuant to the
requirements of the Waiver Order concerning planning, funding, and deployment, and the
additional comments filed in this proceeding, suggest that certain jurisdictions may have already
purchased and received delivery of equipment and are already substantially advanced with
respect to their deployments. As such, they are poised to bring their networks into service in the
near term with only a limited expenditure of additional resources.”® Such jurisdictions would be
capable of providing broadband services quickly, substantially prior to when FirstNet might
reach the point of planning and implementing its deployment in a particular area. We are not
persuaded that enabling the most advanced deployments to proceed into operation under such

76 See, e. g., Charlotte Comments at 5; Texas Comments at 10.
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circumstances would pose a significant risk of undercutting the Public Safety Spectrum Act’s
long-term goals for the nationwide network, particularly given the public interest considerations
we outline in this Order. Accordingly, a pattern of sustained investment, both monetary and in
terms of planning and construction, including whether applicants have significantly deployed
their network prior to the Public Safety Spectrum Act’s enactment on February 22, 2012, will be
a consideration in determining whether an STA is warranted. As with our review of planning,
funding, and deployment progress of the Waiver Recipients, we will give careful consideration to
what substantive and sustained steps STA applicants have taken over time to accomplish their
deployments, such as any funding obtained, contracts entered into for network construction and
deployment, equipment purchased and delivered, sites identified and towers placed, engineering
analyses performed, infrastructure actually deployed in the field, and coordination carried out at
the statewide or regional level among prospective user groups.

e Ability to Deliver Timely Service. We find it in the public interest to grant STA relief only to
the extent that jurisdictions are actually capable of delivering public safety broadband services
on an expedited basis, significantly in advance of FirstNet’s ability to consider deployment in a
particular area or to evaluate a request for such deployment. Thus, important additional factors
in our continuing review of planning, funding, and deployment will be whether funding is readily
available to support network deployment and operation of the scope contemplated in the
application (including whether any federal agency that administers the funds upon which an STA
applicant intends to rely supports the application), and whether deployment is reasonably likely
to commence for the benefit of public safety users well in advance of FirstNet’s offering service.

e Specific Public Safety Need. We do not contemplate authorizing service based merely upon a
generalized desire to expand or enhance public safety communications capabilitiecs. We believe
that it is appropriate to approve applications only to satisfy a specific compelling public safety
need for near-term service that cannot otherwise be substantially achieved. While the needs of
cach jurisdiction may vary widely, we would expect that these needs would likely be reflected in
specific past problems with the adequacy of alternative public safety, private or commercial
service offerings, or clearly anticipated and quantifiable deficiencies in the same.

e Compliance With “Minimum Technical Recommendations.” The Public Safety Spectrum Act
contemplates deployment of a “nationwide, interoperable public safety broadband network.””’

This policy has been reflected in the requirements in our Waiver Order for interoperability
showings, which all seek to ensure interoperability at this level. With respect to any STA
deployments, we remain committed to facilitating integration of these facilities to the greatest
extent possible in order to support FirstNet’s mission. As noted earlier, Section 4.1.4 of the
Recommended Minimum Technical Requirements also provides a path for integrating and
leveraging systems that are deployed prior to the installation of the FirstNet authority.”
Accordingly, while we cannot predict the architecture that FirstNet will adopt, adherence to the
“recommended minimum technical requirements” for nationwide interoperability developed by
the Interoperability Board and transmitted to FirstNet under Section 6203 of the Public Safety
Spectrum Act will be critical in determining whether a proposed STA will serve the public
interest.” As these recommendations must be incorporated “without material change” into

" Public Safety Spectrum Act § 6202(a).
™ Transmittal Order at Appx. A Section 4.1.4

" See Transmittal Order.
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FirstNet’s RFPs for network construction and operation,* they provide the baseline of
interoperability against which any STA deployments are most appropriately measured.® In
addition, to the extent these minimum requirements are modified by FirstNet, the public interest
would also compel us to consider as part of our analysis to what extent a proposed STA
applicant’s proprietary equipment may be incompatible with equipment deployed by FirstNet.

o State-Level Coordination. In the Waiver Order, we expressed a preference for granting waiver
relief at the state level, reasoning that “[s]tates offer a reasonable delineation, both
geographically and politically, to ensure that deployments are undertaken with sufficient
authority, planning and coordination among all state and local public safety agencies within the
state.”™ We observe that the Public Safety Spectrum Act also designates an important role for
states in implementing the nationwide network.* Accordingly, a significant consideration will
be whether we can conclude that a non-state STA applicant has the State’s concurrence for the
applicant’s plans for deployment within the state, as this is also one way to maximize the chances
that an STA deployment may ultimately be usable by FirstNet. Coordination with any official or
government body designated under Section 6302(d) of the Public Safety Spectrum Act to
administer state and local implementation grant funding within the state would be a factor in this
regard.™

26. We recognize that, in extremely few cases, a circumstance may arise after the Act
became law